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SECTION I -
STUDY COMMITTEE FOCUS, CREATION, AND DUTIES

The Senate Study Committee on Protections from Sexual Predators (the “Study Committee”) was
created with the adoption of Senate Resolution 371 during the 2019 legislative session.! Senate
Resolution 371 was sponsored by Senator Greg Kirk of the 13th, Senator Butch Miller of the 49th,
Senator Jesse Stone of the 23rd, Senator John Kennedy of the 18th, Senator Randy Robertson of the
29th, and Senator William Ligon, Jr. of the 3rd.

As stated in Senate Resolution 371, the Study Committee was charged with undertaking a study of
the issues arising from the Supreme Court of Georgia’s decision in Park v. State, 305 Ga. 348, 825
S.E.2d 147 (2019) and with recommending action or legislation which the committee deems necessary
or appropriate.? Senate Resolution 371 states that, in the Park decision, the Supreme Court of Georgia
“found that the statutory authorization of lifetime satellite based monitoring of sex offenders who are
no longer serving any part of their sentences was unconstitutional pursuant to the Fourth Amendment
to the United States Constitution.”

The following individuals were appointed by the President of the Senate, Lieutenant Governor Geoff
Duncan, to serve as members of the Study Committee:

* Senator Renee Unterman of the 45th, Chair;
* Senator John Albers of the 56th;

* Senator Greg Kirk of the 13th;

* Senator Kay Kirkpatrick of the 32nd; and

* Senator Randy Robertson of the 29th.

The following legislative staff members were assigned to the Study Committee: Beth Vaughan of the
Senate Research Office; Ines Owens of the Senate Press Office; Holly Carter of Legislative Counsel;
and Madeline Lara, Legislative Assistant to Senator Unterman.

The Study Committee held meetings on October 30, 2019 and on December 16, 2019 at the State
Capitol. The Final Report and Recommendations were discussed and adopted at the final meeting on
December 16, 2019.

The Study Committee heard testimony from the following individuals: Lalaine Briones (Deputy
Director) from the Prosecuting Attorneys’ Council of Georgia; Tony Lima (Assistant Special Agent in
Charge) and Elizabeth Bigham (Special Agent) from the Georgia Bureau of Investigation; Rob Thrower
(Legislative Affairs) and Kenneth Mantle (Director of Offender Administration) from the Georgia
Department of Corrections; James Bergman (Deputy Director of Field Operations) and Lori Rozier
(Sex Offender Administration Unit Manager) from the Department of Community Supervision; Tracy
Alvord (Executive Director) and State House of Representatives member Mandi Ballinger from the
Sex Offender Registration Review Board; and Jason Sheffield and Mark Yurachek from the Georgia
Association of Criminal Defense Lawyers.

The Study Committee also heard public comment from Brendan Spaar, a private citizen.

12019 Senate Resolution 371, available online at: http:/www.legis.ga.gov/legislation/en-US/Display/20192020/SR/371
2 A copy of the Supreme Court of Georgia’s decision in Park v. State is included in the Appendix as Exhibit A.
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SECTION I1I-
BACKGROUND

Holding in Park v. State

Subsection (e) of O.C.G.A. § 42-1-14 requires, among other things, that a person classified as a sexually
dangerous predator must wear and pay for an electronic GPS monitoring device for the remainder of
his or her life.3 The Supreme Court of Georgia concluded in Park v. State that O.C.G.A. § 42-1-14(e)
1s unconstitutional on its face to the extent that it authorizes searches of individuals who are no longer
serving any part of their sentences (i.e., he or she is no longer in State custody or on probation or
parole) in order to find evidence of possible criminal conduct, in violation of the Fourth Amendment to
the United States Constitution.

0.C.G.A. § 42-1-14(e) reads, in its entirety:

(e) Any sexually dangerous predator shall be required to wear an electronic monitoring
system that shall have, at a minimum:

(1) The capacity to locate and record the location of a sexually dangerous predator by a
link to a global positioning satellite system;

(2) The capacity to timely report or record a sexually dangerous predator's presence near
or within a crime scene or in a prohibited area or the sexually dangerous predator’s
departure from specific geographic locations; and

(3) An alarm that is automatically activated and broadcasts the sexually dangerous
predator’s location if the global positioning satellite monitor is removed or tampered
with by anyone other than a law enforcement official designated to maintain and
remove or replace the equipment.

Such electronic monitoring system shall be worn by a sexually dangerous predator for
the remainder of his or her natural life. The sexually dangerous predator shall pay the
cost of such system to the Department of Community Supervision if the sexually
dangerous predator is under probation or parole supervision and to the sheriff after the
sexually dangerous predator completes his or her term of probation and parole or if the
sexually dangerous predator has moved to this state from another state, territory, or
country. The electronic monitoring system shall be placed upon the sexually dangerous
predator prior to his or her release from confinement. If the sexual offender is not in
custody, within 72 hours of the decision classifying the sexual offender as a sexually
dangerous predator in accordance with subsection (b) of this Code section, the sexually
dangerous predator shall report to the sheriff of the county of his or her residence for
purposes of having the electronic monitoring system placed on the sexually dangerous
predator.

Factual Background
In 2003, Joseph Park (“Park”) was convicted of child molestation and nine counts of sexual exploitation
of a minor. Park was sentenced to twelve years in prison, with eight years to serve. Pursuant to

3 0.C.G.A. § 42-1-12(a)(21) defines “sexually dangerous predator” to mean a sexual offender: (A) who was designated as a
sexually violent predator between July 1, 1996, and June 30, 2006; or (B) who is determined by the Sexual Offender Registration
Review Board to be at risk of perpetrating any future dangerous sexual offense.
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0.C.G.A. § 42-1-14 (a)(1), the Sexual Offender Registration Review Board (“SORRB”) evaluates and
then classifies sexual offenders based on the likelihood that a sexual offender will engage in another
crime against a victim who is a minor or a dangerous sexual offense.4 This classification determines
if the offender will be required to wear and pay for an electronic monitoring system. Upon Park’s
release from prison in April 2011, the SORRB classified Park as a sexually dangerous predator.
Pursuant to O.C.G.A. § 42-1-14(e), the designation as a sexually dangerous predator required Park to
wear and pay for an electronic monitoring system for the remainder of his natural life.

After receiving this classification, Park petitioned the SORRB for reevaluation of his risk
classification, but the SORRB upheld its original classification that Park was a sexually dangerous
predator.®? Park then sought judicial review of the agency decision in the Fulton County Superior
Court, and the superior court upheld the SORRB’s classification.6 Park’s classification as a sexually
dangerous predator became final, and he was required to wear a GPS monitoring device for the rest of
his life.

After a violation of the terms of his probation, Park completed the remainder of his sentence in prison,
and he was released from custody in April 2015. He registered as a sex offender with the DeKalb
County Sheriff’s Office and was fitted with a GPS monitoring device. In February 2016, Park was
arrested and indicted for tampering with the ankle monitor, and he argued, among other things, that
0.C.G.A. § 42-1-14 is unconstitutional.

Supreme Court of Georgia’s Analysis in Park v. State
The unanimous opinion, authored by Chief Justice Harold Melton, states that:

The permanent application of a monitoring device and the collection of data by the
State about an individual’s whereabouts twenty-four hours a day, seven days a week,
through warrantless GPS monitoring for the rest of that individual’s life, even after
that person has served the entirety of his or her criminal sentence, constitutes a
significant intrusion upon the privacy of the individual being monitored.

The opinion also identifies statutes in other states that authorize a lifelong GPS search of persons
classified as sexually dangerous predators that have passed constitutional muster. Specifically, the
Supreme Court of Georgia highlighted Michigan statutes that included lifetime GPS monitoring as
part of the sex offender’s actual sentence for the crime or crimes committed, as well as a North Carolina
statute which allows for sexual offenders to “file a request for termination of [the] monitoring
requirement ... one year after the offender: (1) has served his or her sentence for the offense for which
the satellite-based monitoring requirement was imposed, and (2) has also completed any period of
probation, parole, or post-release supervision imposed as part of the sentence.””

In a concurring opinion, Justice Keith Blackwell provided additional guidance for future legislative
action, stating in part that:

4 The risk assessment classifications that the SORRB assigns include: (1) Level I (requires light monitoring); (2) Level II
(requires substantial monitoring); or (3) Sexually Dangerous Predator (requires intensive monitoring). More information on
SORRB’s classifications are included in the October 30, 2019 presentation that SORRB gave to the Study Committee, which is
available online at: http://www.senate.ga.gov/committees/Documents/October302019PresentationSORRB.pptx

50.C.G.A. § 42-1-14 (b).

6 0.C.G.A. § 42-1-14 (¢).

7 For ease of reference, Mich. Comp. Laws Ann. § 750.520n and § 791.285 are included in Exhibit B in the Appendix of this Final
Report. Likewise, N.C. Gen. Stat. Ann. § 14-208.43 is attached hereto as Exhibit C in the Appendix.
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... nothing in our decision today precludes the General Assembly from authorizing life
sentences for the worst sexual offenders, and nothing in our decision prevents the
General Assembly from requiring a sentencing court in the worst cases to require GPS
monitoring as a condition of permitting a sexual offender to serve part of a life sentence
on probation. Indeed, Georgia law already provides that persons convicted of forcible
rape, felony aggravated child molestation, felony aggravated sodomy, and aggravated
sexual battery must be sentenced to either imprisonment for life or imprisonment for
a term of years followed by probation for life . . . . And Georgia law already provides
that a sentencing court may require as a condition of probation that an offender “[w]ear
a device capable of tracking the location of the probationer by means including
electronic surveillance or global positioning satellite systems.” . ... Likewise, nothing
in our decision precludes the General Assembly from considering whether the
statutory requirement of life sentences for certain sexual offenses ought to be extended
to other offenses and other offenders or whether GPS monitoring ought to be absolutely
or presumptively required in certain cases as a condition of probation.8

8 Justice Michael Boggs, Justice Charlie Bethel, and Justice J. Wade Padgett joined in the concurring opinion authored by
Justice Blackwell. The complete text of the concurring opinion in Park is included in Exhibit A in the Appendix.
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SECTION III -
STUDY COMMITTEE MEETINGS

A. Meeting #1: October 30, 2019

To open the meeting, Senator Kirk discussed the reasons why he filed Senate Resolution 371 to create
the Study Committee.® He mentioned the Park v. State decision and described an incident involving
a person in Georgia who is classified as a sexually dangerous predator who will no longer be subject to
GPS ankle monitoring. The Study Committee was created to ask what could be done to address the
issues regarding monitoring sexually dangerous predators once they are back in the community and
are no longer serving any part of their sentences.

The following individuals provided testimony:

+ Lalaine Briones (Deputy Director) — Prosecuting Attorneys’ Council of Georgia;

* Assistant Special Agent in Charge Tony Lima and Special Agent Elizabeth Bigham —
Georgia Bureau of Investigation;

+ Rob Thrower (Legislative Affairs) and Kenneth Mantle (Director of Offender
Administration) — Georgia Department of Corrections;

+  James Bergman (Deputy Director of Field Operations) and Lori Rozier (Sex Offender
Administration Unit Manager) — Department of Community Supervision;

*  Tracy Alvord (Executive Director) and Rep. Mandi Ballinger — Sex Offender Registration
Review Board; and

+ Jason Sheffield and Mark Yurachek — Georgia Association of Criminal Defense Lawyers.

1. Prosecuting Attorneys’ Council of Georgia

Lalaine Briones, the Deputy Director of the Prosecuting Attorneys’ Council of Georgia (“PAC”),
provided a presentation to the Study Committee, which she began by discussing the efficacy of satellite
monitoring of sex offenders and its impact on recidivism rates.l® Her presentation also included an
overview of the Constitutional framework related to the Fourth Amendment’s prohibition against
unreasonable searches, including a discussion of United States Supreme Court cases and a Seventh
Circuit case related to these issues.

Ms. Briones provided the Study Committee with a summary and analysis of the Supreme Court of
Georgia’s decision in Park v. State. She noted that, when considering future legislation, consideration
should be given to: (1) whether the searches involved may be reasonable under the Fourth Amendment
due to the individuals being searched having a diminished expectation of privacy, and (2) whether the
warrantless searches authorized by the statute may be permissible based on “special needs.”
Examples of “special needs searches” that Ms. Briones described include searches at the airport or at
the border. She also noted the various categories of individuals who have a diminished expectation of
privacy, including: inmates; parolees; probationers; and anyone currently under a criminal sentence
or supervision.

9 The October 30, 2019 Study Committee meeting was livestreamed, and the video of the meeting is available online at:
https://livestream.com/accounts/26021522/events/8869277/videos/198393953

10 The PowerPoint presentation from PAC that was provided to the Study Committee is available online at:
http://www.senate.ga.gov/committees/Documents/Parks.pptx
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Ms. Briones discussed the concurring opinion in Park that was authored by Justice Blackwell (and
joined by three other Justices), which stated that the General Assembly was not precluded from
authorizing life sentences for the worst sexual offenders, and that nothing prevents the General
Assembly from requiring a sentencing court in the worst cases to require GPS monitoring as a
condition of permitting a sexual offender to serve part of a life sentence on probation. She discussed
Michigan’s statute (Mich. Comp. Laws Ann. § 750.520n) which provides for certain sexual offenders to
be sentenced to lifetime electronic monitoring at sentencing. She also discussed Mich. Comp. Laws
Ann. § 791.285 and described Michigan’s lifetime electronic monitoring program.

She outlined for the Study Committee the sexual offenses in Georgia that do come with a life sentence
and/or probation for life, including:

(1) Rape

0.C.G.A. § 16-6-1(b) — A person convicted of the offense of rape shall be
punished by death, by imprisonment for life without parole, by imprisonment
for life, or by a split sentence that is a term of imprisonment for not less than
25 years and not exceeding life imprisonment, followed by probation for life.
Any person convicted under this Code section shall, in addition, be subject to
the sentencing and punishment provisions of Code Sections 17-10-6.1 and 17-
10-7.

(2) Aggravated Sodomy

0.C.G.A. § 16-6-2 (b)(2) — A person convicted of the offense of aggravated
sodomy shall be punished by imprisonment for life or by a split sentence that
is a term of imprisonment for not less than 25 years and not exceeding life
imprisonment, followed by probation for life. Any person convicted under this
Code section of the offense of aggravated sodomy shall, in addition, be subject
to the sentencing and punishment provisions of Code Sections 17-10-6.1 and
17-10-7.

(3) Child Molestation — Second Conviction

0.C.G.A. § 16-6-4 (b)(1) — . . .. Except as provided in paragraph (2) of this
subsection, upon a second or subsequent conviction of an offense of child
molestation, the defendant shall be punished by imprisonment for not less than
ten years nor more than 30 years or by imprisonment for life and shall be
subject to the sentencing and punishment provisions of Code Sections 17-10-
6.2 and 17-10-7; provided, however, that prior to trial, a defendant shall be
given notice, in writing, that the state intends to seek a punishment of life
imprisonment.

(4) Aggravated Child Molestation

0.C.G.A. § 16-6-4(d)(1) — Except as provided in paragraph (2) of this subsection,
a person convicted of the offense of aggravated child molestation shall be
punished by imprisonment for life or by a split sentence that is a term of

imprisonment for not less than 25 years and not exceeding life imprisonment,




followed by probation for life, and shall be subject to the sentencing and
punishment provisions of Code Sections 17-10-6.1 and 17-10-7.

(5) Aggravated Sexual Battery

0.C.G.A. § 16-6-22.2 (c) — A person convicted of the offense of aggravated sexual
battery shall be punished by imprisonment for life or by a split sentence that
is a term of imprisonment for not less than 25 years and not exceeding life
imprisonment, followed by probation for life, and shall be subject to the
sentencing and punishment provisions of Code Sections 17-10-6.1 and 17-10-7.

Ms. Briones also noted that the legislature could consider implementing a statutory provision to allow
the individual to petition for termination of GPS monitoring, such as Wis. Stat. Ann. § 301.48 which
provides, among other things, that:

A person may not file a petition requesting termination of lifetime tracking earlier
than 20 years after the date on which the period of lifetime tracking began. If a person
files a petition requesting termination of lifetime tracking at any time earlier than 20
years after the date on which the period of lifetime tracking began, the court shall deny
the petition without a hearing.1!

The presentation from PAC also included a brief discussion on the doctrine regarding ex post facto
laws, which prohibits the enactment of retroactive laws.

2. Georgia Bureau of Investigation

Assistant Special Agent in Charge Tony Lima and Special Agent Elizabeth Bigham provided testimony
on behalf of the Georgia Bureau of Investigation (“GBI”) and provided handouts to the Study
Committee members.!2 Special Agent Bigham discussed the Butner study from 2008. Butner is a
federal prison in North Carolina, and the study related to internet child pornography offenders and
undetected child molesters. She also discussed the 2014 study regarding the Use of Tactical Polygraph
with Sex Offenders. Additionally, she discussed statistics from the National Center for Missing and
Exploited Children.

3. Department of Corrections

Rob Thrower (Legislative Affairs) and Kenneth Mantle (Director of Offender Administration) provided
testimony to the Study Committee on behalf of the Georgia Department of Corrections. Their
testimony included an overview of sex offender data.l3 Mr. Mantle discussed the Sex Offender Psycho-
educational Program (‘SOPP”).14 SOPP is a program that focuses on preparing sex offenders for
treatment upon release to parole, probation, or other community supervision.

11 Ms. Briones also briefly discussed the petition for a writ of certiorari that was filed with the U.S. Supreme Court in Kaufman
v. Evers, to challenge the constitutionality of Wisconsin’s statute regarding its lifetime GPS monitoring program. However, the
writ of certiorari was denied. The U.S. Supreme Court’s docket for Kaufman v. Evers is available online at:
https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/18-1111.html

12 The handouts that GBI provided to the Study Committee are available online at:
http://www.senate.ga.gov/committees/Documents/FULLSenateHandoutsGBI.pdf

13 The materials regarding sex offender data that DOC provided to the Study Committee is available online at:
http://www.senate.ga.gov/committees/Documents/SexOffenderData.pptx

14 The handout that DOC provided to the Study Committee regarding SOPP is available online at:
http://www.senate.ga.gov/committees/Documents/SOPP1030.pptx
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4. Department of Community Supervision

James Bergman (Deputy Director of Field Operations) and Lori Rozier (Sex Offender Administration
Unit Manager) provided testimony on behalf of the Department of Community Supervision (“DCS”).
They provided background information on sexual offender supervision, as well as information
regarding the sex offender population that is under supervision with DCS.15

Prior to the Park decision, DCS would coordinate with the local sheriff’s office to ensure continued
electronic monitoring of a sexually dangerous predator after the completion of the sentence. Deputy
Director Bergman discussed the impact of the Park decision and noted that after Park, once a sexually
dangerous predator has completed his or her sentence, electronic monitors are now removed. He also
noted that any legislative remedy that allows for lengthier periods of supervision for sex offenders will
over time lead to a larger sex offender population under DCS supervision, which would create a need
for more resources due to the increased caseload.

5. Sex Offender Registration Review Board

Tracy Alvord (Executive Director) and Rep. Mandi Ballinger testified on behalf of the Sex Offender
Registration Review Board (“SORRB”).1¢ Rep. Ballinger was appointed by Governor Nathan Deal to
the SORRB and currently sits on the Board.

Ms. Alvord stated that 1,054 sexual offenders have been identified by the SORRB as sexually
dangerous predators (i.e., high risk). As reflected in the presentation materials from the SORRB, that
figure represents approximately 10% of the sexual offenders who are leveled in Georgia. As of the
October 30, 2019 Study Committee meeting, 412 of the 1,054 sexually dangerous predators had been
removed from GPS monitoring, following the Supreme Court of Georgia’s decision in Park.

The presentation materials from SORRB includes examples of two individuals who were identified as
sexually dangerous predators and were caught re-offending (indecent exposure in one case and
stalking in the other case) due to GPS monitoring.

Ms. Alvord provided a brief overview of the SORRB’s risk classification process and noted its
complexity. She illustrated the differences between the classification of sexual offenders under the
federal Adam Walsh Child Protection and Safety Act (which focuses on conviction alone) and the
SORRDPB’s classification process. She also discussed Florida’s classification tiers for sexual offenders
and explained that, in Florida, sexually violent predators may be considered for civil commitment,
which is not available under Georgia law.17

Ms. Alvord noted that the risk assessment that the SORRB prepares looks at the sexual offender’s
entire criminal history, as well as collateral information related to other reports that have been made
but may not have been prosecuted. She gave examples of some of the additional factors that the
SORRB considers, including whether the individual has a history of domestic violence or family
violence against children. The SORRB also considers prison behavior, such as rape committed in
prison and sexual exhibitionism to corrections officers, as well as other risk factors.

Ms. Alvord also discussed the correlation between GPS monitoring and lower recidivism. The
presentation materials from the SORRB also reflected a research project sponsored by the National

15 The PowerPoint presentation that DCS provided to the Study Committee is available online at:
http://www.senate.ga.gov/committees/Documents/DCSSR371Presentation.pptx

16 The handouts that the SORRB provided for the Study Committee members at the October 30, 2019 meeting are available
online at: http://www.senate.ga.gov/committees/Documents/October302019PresentationSORRB.pptx

17 Florida’s Jimmy Ryce Act provides for the involuntary civil commitment of sexually violent predators. See Fla. Stat. Ann. §§
394.910-394.932.
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Institute of Justice, regarding the impact that GPS monitoring has on the recidivism rates of sex
offenders in California; the results of that study showed that during the one-year study period,
participants in the GPS group demonstrated significantly better outcomes for both compliance and
recidivism.

Rep. Ballinger and Ms. Alvord responded to questions and concerns regarding the timing of the risk
classification for sexual offenders that is made by the SORRB, after sentencing. Ms. Alvord explained
that additional information could be gathered about a sexual offender to determine whether he or she
is a sexually dangerous predator that may not be otherwise available at the time of sentencing.

Rep. Ballinger also described how the members of the SORRB review the case files for sexual offenders
and vote on the leveling of sexual offenders.

In follow-up testimony at the October 30, 2019 meeting, Ms. Alvord stated that, in terms of the
standards used to classify sexual offenders, the SORRB works from the Static-99R and the Static-
2002R.18

6. Georgia Association of Criminal Defense Lawyers

Jason Sheffield and Mark Yurachek testified on behalf of the Georgia Association of Criminal Defense
Lawyers (“GACDL”), following a brief introduction by Mazie Lynn, Policy Advocate from GACDL.9

Mr. Yurachek represented the defendant in the Park case. He discussed his concerns over the current
process for risk classification by SORRB and discussed the potential to move toward grafting the risk
classification process into the actual sentencing procedure, noting that he thinks this is the direction
that the Supreme Court of Georgia may have been heading. He provided a brief overview of the
proceedings in the Park case, as well as the holding from the Supreme Court of Georgia and the
concurring opinion. He read a quote from footnote 2 in the concurring opinion by Justice Blackwell in
the Park case:

.. . With respect to the potential rehabilitation of the [Sexual Offender Registration
Review Board] Act, however, it is worth noting that other serious constitutional
concerns about the Act—separate and apart from the constitutional problem that
forms the basis of our decision today—have been raised in this and other cases. Our
decision expresses no opinion about whether those other concerns are well-founded.

Mr. Yurachek noted that, in Justice Blackwell’s concurrence, the suggestion was made that the
General Assembly could make more sexual offenses subject to a maximum lifetime punishment, which
could include requiring GPS monitoring as a condition of permitting a sexual offender to serve part of
a life sentence on probation. Mr. Yurachek opined that this approach would not avoid other legal
challenges, including but not limited to vagueness, due process violations, ex post facto violations,
double jeopardy, and cruel and unusual punishment. He also noted the potential of devaluing the plea
bargaining process if the law is changed to a maximum life sentence.

Mr. Yurachek stated that it is his opinion that ankle monitoring of registered sexual offenders is not
necessary. However, he opined that if the General Assembly wishes to continue to do so, the proper
approach would be to do it as part of sentencing. He proposed federal sentencing as the model for this
approach. He discussed the creation of a Pre-Sentence Report (“PSR”) and notice to the defendant
regarding the potential classification, as well as a sentencing hearing in which the judge would make

18 More information regarding these coding manuals is available online at: http:/www.static99.org/
19 The handouts that GACDL provided to the Study Committee are available online at:
http://www.senate.ga.gov/committees/Documents/1030GACDLHandoutforSR371Hearing.pdf
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the finding regarding whether the offender should be classified as a sexually dangerous predator. He
noted his concerns with the due process issues that he sees in the current process for risk classification
by the SORRB. He also noted concerns regarding determining who is a “sexually dangerous predator”
under the current definition in the Code and opined that the current law delegates too much authority
to SORRB without clear guidelines. He also discussed the idea of continuing review and noted that
the criteria for risk classification are dynamic (that they change with time).

Mzr. Sheffield discussed the prediction of re-offense rates and the impact that time spent in the
community without reoffending has on determining the likelihood that the offender might reoffend in
the future. He noted that someone who was designated as a Level IIl/sexually dangerous predator who
does not reoffend while living in the community could be evaluated later as having a lower likelihood
of reoffending, even after just two to four years of living in the community successfully without
reoffending. He referenced a 2012 U.S. Sentencing Commission report and stated that this report
found much lower rates of re-offense. 20 He explained that a person living in the community becomes
a low risk and that sexual offenders have a lower likelihood of re-offense than violent offenders.

Mr. Sheffield also expressed concern about shifting the burden of proof to the defendant to prove that
he or she is not a sexually dangerous predator and stated that the burden should be on the State and
the SORRB to prove that the defendant is a sexually dangerous predator. He discussed the idea of a
change in the law to create a fall-off provision so the State would need to come back and prove that
the offender is continuing to be a sexually dangerous predator, in light of the positive impact of time
in the community.

7. Public Comment

Brendan Spaar spoke during the public comment period. He stated that he pled guilty to a noncontact
sexual offense several years ago. He discussed his sentence and being placed on the sex offender
registry. He described the challenges that he has encountered regarding employment. He has
undergone required treatment and has started his own consulting company. He is also on the Board
of the Greater Gwinnett Reentry Alliance and works with other public policy and advocacy groups. He
discussed his work with Second Chance month, which Governor Kemp approved for April 2019. He
stated that a lifetime of supervision would have limited him and that it would be unjust to require a
judge to enter a sentence that indicates that one group of people is irredeemable.

B. Meeting #2: December 16, 2019

The final meeting of the Study Committee was held on December 16, 2019 at the State Capitol in the
Senate Mezzanine. The Study Committee discussed and voted on this Report and Recommendations,
which received unanimous approval from the Study Committee members present at the December 16,
2019 meeting.

20 The 2012 Report to the Congress: Federal Child Pornography Offenses referenced by Mr. Sheffield is available online at:
https://www.ussc.gov/research/congressional-reports/2012-report-congress-federal-child-pornography-offenses
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SECTION IV -
STUDY COMMITTEE RECOMMENDATIONS

The Study Committee recommends legislative action to give judges discretion to include lifetime GPS
ankle monitoring in a sexual offender’s actual sentence by having the levelling information from the
SORRB available at the time of sentencing.
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SECTION V -
SIGNATURE PAGE

Respectfully submitted,
THE FINAL REPORT OF THE SENATE STUDY COMMITTEE ON PROTECTIONS FROM

SEXUAL PREDATORS
(SENATE RESOLUTION 371)
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Senator Renee Unterman, Chair
District 45
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APPENDIX

TO THE FINAL REPORT OF THE SENATE STUDY COMMITTEE ON PROTECTIONS
FROM SEXUAL PREDATORS

(SENATE RESOLUTION 371)
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EXHIBIT A



305 Ga. 348
FINAL COPY

S18A1211. PARK v. THE STATE.

MELTON, Chief Justice.

We granted an interlocutory appeal in this case to address Joseph Park’s
facial challenge to the constitutionality of OCGA § 42-1-14, which requires,
among other things, that a person who 1is classified as a sexually dangerous
predator — but who is no longer in State custody or on probation or parole —
wear and pay for an electronic monitoring device linked to a global positioning
satellite system (“GPS monitoring device”) that allows the State to monitor that
individual’s location “for the remainder of his or her natural life.” Id. at (e). For
the reasons that follow, we conclude that OCGA § 42-1-14 (e), on its face,
authorizes a patently unreasonable search that runs afoul of the protections
afforded by the Fourth Amendment to the United States Constitution, and, as a

result, subsection (e) of the statute is unconstitutional to the extent that it does



SO.

By way of background, in 2003, Park was convicted of child molestation
and nine counts of sexual exploitation of a minor. Park was sentenced to twelve
years in prison with eight years to serve. Upon his release from custody in April
2011, the Sexual Offender Registration Review Board (“SORRB”) classified
Park as a “sexually dangerous predator” under OCGA § 42-1-14 (a) (1),” which
was a designation that required Park to wear and pay for an electronic
monitoring system for the remainder of his natural life. Id. at (e).

Following his release on probation, Park sought reevaluation of his
classification, but the SORRB upheld his classification. See OCGA § 42-1-14
(b). Park then sought judicial review of the agency decision in Fulton County

Superior Court pursuant to OCGA § 42-1-14 (¢), claiming that his classification

' Because we find that OCGA § 42-1-14 (e) 1s unconstitutional to the
extent that it runs afoul of the Fourth Amendment, we need not address the
additional grounds upon which Park challenges the constitutionality of the
electronic monitoring requirements created by the statute.

“The SORRB classifies sexual offenders based on how likely they are to
“engage in another crime against a victim who is a minor or a dangerous sexual
offense.” OCGA § 42-1-14 (a) (1). Although OCGA § 42-1-14 was amended in
2012,2013,2015, and 2016, the 2011 version under which Park was classified
1s identical to the current version of the statute for classification purposes.
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violated his due process rights, and that the classification constituted ex post
facto punishment because it would require him to be monitored through a
wearable GPS monitoring device. The superior court upheld his classification,
and Park’s application for a discretionary appeal from the superior court’s ruling
was denied by this Court. With that, Park’s classification as a sexually
dangerous predator became final, and he is now required to wear a GPS
monitoring device for the rest of his life.

Following a violation of his probation in November 2011, Park’s
probation was revoked and he was returned to prison. Park completed the
remainder of his sentence and he was released from custody in April 2015.
Thereafter, he registered as a sex offender with the DeKalb County Sheriff’s
Office pursuant to OCGA § 42-1-12 (e) and (f), and he was fitted with a GPS

monitoring device pursuant to OCGA § 42-1-14 (e).? In February 2016, Park

* The specific device was an ankle monitor that was designed to track
Park’s position at all times, and the device was provided by a private company
called VeriTrax. VeriTrax, as the monitoring company, would alert the Sheriff’s
Department if it received a transmission about any irregularities with respect to
the monitoring device. For example, if someone tried to damage the monitoring
device, a “master tamper alert” would be transmitted via a cell phone tower
signal to VeriTrax, and VeriTrax would inform the Sheriff’s Department. Park
could shower while wearing the device, but it was not recommended that he
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was arrested and indicted for tampering with his ankle monitor, in violation of
OCGA § 16-7-29 (b) (5) (prohibiting removal, destruction, or circumvention of
a monitor worn pursuant to OCGA § 42-1-14). Park filed a general demurrer,
arguing that he could not be prosecuted under OCGA § 16-7-29 (b) (5) because
the predicate statute, OCGA § 42-1-14, was unconstitutional. Some of the
grounds upon which Park challenged OCGA § 42-1-14 related to his 2011
classification as a sexually dangerous predator.” However, he also raised
constitutional claims challenging the required electronic monitoring imposed by
OCGA § 42-1-14 (e) with respect to those who have been classified as sexually

dangerous predators.’ Following a September 26, 2017 hearing, the trial court

swim with the device, as the monitor was not designed to be submerged in water
on a constant basis. Park also had to charge the ankle monitor at least twice a
day for a minimum of thirty minutes per day.

“These claims included assertions that the classification procedure under
OCGA §42-1-14 deprived him of due process, the statute deprived him of equal
protection by treating him differently from other convicted criminals, the statute
was unconstitutionally vague with respect to the standard for designating an
individual as a sexually dangerous predator, the classification constituted ex
post facto punishment, and the statute violated double jeopardy principles by
subjecting Park to additional punishment that had not been imposed in his
original sentence.

* Specifically, Park claimed that OCGA § 42-1-14 (e) violated his right
against unlawful search and seizure under the Fourth Amendment to the United
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found OCGA § 42-1-14 to be constitutional and overruled Park’s demurrer, but
granted a certificate of immediate review. We granted Park’s application for an
interlocutory appeal to determine whether the trial court erred in rejecting Park’s
claim that OCGA § 42-1-14 is unconstitutional.

1. As an initial matter, Park’s constitutional claims relating to his
classification as a sexually dangerous predator are barred by res judicata, and
they will not be addressed on the merits here. Park raised constitutional due
process and ex post facto claims with regard to his classification under OCGA
§ 42-1-14 1in his failed 2011 petition to be reevaluated. Indeed, he specifically
raised these constitutional challenges in this Court when he filed an application
to appeal from the denial of his petition, and this Court declined to review those
challenges. Because those claims were already decided against him, and his
additional “constitutional challenges to the statutory provisions regarding

classification . . . could and should have been raised in [Park’s] petition for

States Constitution and under the Georgia Constitution, violated his right to
privacy under the Georgia Constitution, violated his right against self-
incrimination by forcing him to disclose his location to law enforcement,
violated his right against cruel and unusual punishment, was an ex post facto
law, and created an unlawful taking by requiring him to pay for the electronic
monitoring.



judicial review of the Board’s classification,” he is precluded from raising them

here. See Sexual Offender Registration Review Bd. v. Berzett, 301 Ga. 391, 394

(801 SE2d 821) (2017). See also Coen v. CDC Software Corp., 304 Ga. 105,

112 (2) (816 SE2d 670) (2018). Accordingly, those portions of the trial court’s
order relating to the classification procedures of OCGA § 42-1-14 are affirmed.

2. Turning to the constitutional issue properly before us, Park contends
that OCGA § 42-1-14 (e) is unconstitutional on its face because it authorizes an
unreasonable lifelong warrantless search of sex offenders who are classified as
sexually dangerous predators by requiring such offenders to wear and be
monitored at all times through a GPS monitoring device. In evaluating this
claim,

we recognize at the outset that all presumptions are in favor of the

constitutionality of an Act of the legislature and that before an Act

of the legislature can be declared unconstitutional, the conflict

between it and the fundamental law must be clear and palpable and

this Court must be clearly satisfied of its unconstitutionality.

Moreover, because statutes are presumed to be constitutional until

the contrary appears, the burden is on the party alleging a statute to

be unconstitutional to prove it.

(Citation and punctuation omitted.) JIG Real Estate, LLC v. Countrywide Home

Loans, Inc., 289 Ga. 488, 490 (2) (712 SE2d 820) (2011). Furthermore,




outside the First Amendment overbreadth context, a plaintiff can
succeed in a facial challenge only by establishing that no set of
circumstances exists under which the statute would be valid, i1.e.,
that the law is unconstitutional in all of its applications, or at least
that the statute lacks a plainly legitimate sweep.

(Citation and punctuation omitted.) Blevins v. Dade County Bd. of Tax

Assessors, 288 Ga. 113, 118 (3) (702 SE2d 145) (2010). With these principles
in mind, we turn to the constitutional question at issue.

(@) Does the required GPS monitoring authorized by OCGA § 42-1-14
(e) qualify as a search under the Fourth Amendment?

To begin our analysis, we must first address whether the requirements of
OCGA § 42-1-14 (e) create a search for purposes of the Fourth Amendment.
Subsection (e) states:

Any sexually dangerous predator shall be required to wear an
electronic monitoring system that shall have, at a minimum:

(1) The capacity to locate and record the location of a
sexually dangerous predator by a link to a global positioning
satellite [GPS] system;

(2) The capacity to timely report or record a sexually
dangerous predator’s presence near or within a crime scene or
in a prohibited area or the sexually dangerous predator’s
departure from specific geographic locations; and

(3) An alarm that is automatically activated and
broadcasts the sexually dangerous predator’s location if the
global positioning satellite monitor is removed or tampered
with by anyone other than a law enforcement official
designated to maintain and remove or replace the equipment.
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Such electronic monitoring system shall be worn by a sexually
dangerous predator for the remainder of his or her natural life. The
sexually dangerous predator shall pay the cost of such system to the
Department of Community Supervision if the sexually dangerous
predator is under probation or parole supervision and to the sheriff
after the sexually dangerous predator completes his or her term of
probation and parole or if the sexually dangerous predator has
moved to this state from another state, territory, or country. The
electronic monitoring system shall be placed upon the sexually
dangerous predator prior to his or her release from confinement. If
the sexual offender is not in custody, within 72 hours of the
decision classifying the sexual offender as a sexually dangerous
predator in accordance with subsection (b) of this Code section, the
sexually dangerous predator shall report to the sheriff of the county
of his or her residence for purposes of having the electronic
monitoring system placed on the sexually dangerous predator.

(Emphasis supplied.)

In simpler terms, OCGA § 42-1-14 (e) requires all sex offenders classified
as sexually dangerous predators to wear a GPS monitoring device that locates,
records, and reports their location to State authorities, even after they have
completed their criminal sentences. The United States Supreme Court has held
that such requirements imposed by the State constitute a search for purposes of

the Fourth Amendment. See Grady v. North Carolina, U. S. (135 SCt

1368, 1370, 191 LE2d 459) (2015) (State monitoring of a sex offender through

a GPS ankle bracelet that the offender was required to wear at all times



constituted a search, as “a State . . . conducts a search when it attaches a device
to aperson’s body, without consent, for the purpose of tracking that individual’s

movements.”). See also Gregory v. Sexual Offender Registration Review Bd.,

298 Ga. 675, 688 (3) (784 SE2d 392) (2016). Based on the Grady decision,
OCGA § 42-1-14 (e), on its face, authorizes a search that implicates the Fourth
Amendment. Grady, supra, U.S. 135 SCtat 1371.

(b) Is the search reasonable?

Next, we must determine whether “no set of circumstances exists under
which [OCGA § 42-1-14 (e)] would” allow for a reasonable search that does not
run afoul of Fourth Amendment protections. See Blevins, supra, 288 Ga. at 118
(3). In other words, the fact that OCGA § 42-1-14 (e) creates a program for
tracking individuals through worn GPS monitoring devices and qualifies as a
search under the Fourth Amendment

does not decide the ultimate question of the program’s

constitutionality. The Fourth Amendment prohibits only

unreasonable searches. The reasonableness of a search depends on

the totality of the circumstances, including the nature and purpose

of the search and the extent to which the search intrudes upon

reasonable privacy expectations.

(Citations and emphasis omitted.) Grady, supra, U.S. 135 SCtat 1371.



Accordingly, we must determine if a lifelong search of the individuals required
to wear a GPS monitoring device pursuant to OCGA § 42-1-14 (e) isreasonable.
As explained more fully below, we find that the specific search created by
OCGA § 42-1-14 (e) cannot stand under the Fourth Amendment, at least with
respect to individuals who have completed their criminal sentences.

In order to address this issue, we must keep in mind that the Fourth
Amendment to the United States Constitution sets forth the important “right of
the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures[.]” U. S. Const. amend. IV. And “the
Fourteenth Amendment extends this constitutional guarantee to searches and

seizures by state officers.” (Citations omitted.) Vernonia School Dist. 47] v.

Acton, 515 U. S. 646, 652 (I1) (115 SCt 2386, 132 LE2d 564) (1995). “To be
reasonable under the Fourth Amendment, a search ordinarily must be based on

individualized suspicion of wrongdoing.” (Citation omitted.) Chandler v. Miller,

520 U. S. 305,313 (II) (117 SCt 1295, 137 LE2d 513) (1997). In this regard,
a reasonable search generally requires that law enforcement officials obtain a
judicial warrant based on a showing of probable cause indicating that a person

to be seized has committed a crime or that a place to be searched contains
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evidence of a crime. See Skinner v. Railway Labor Executives’ Assn., 489 U.

S. 602, 619 (III) (A) (109 SCt 1402, 103 LE2d 639) (1989). See also U. S.
Const. amend. IV (“[N]o Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.”).

Pursuant to the Grady decision, supra, there are two relevant issues that
must be addressed here in order for us to determine whether the warrantless
searches authorized by OCGA § 42-1-14 (e) may be permissible: (1) whether the
searches involved may be reasonable under the Fourth Amendment due to the
individuals being searched having a diminished expectation of privacy, and (2)
whether the warrantless searches authorized by the statute may be permissible
based on “special needs.” See Grady, supra, U.S. 135 SCtat 1371.We
address each of these matters in turn.

(1) Diminished expectation of privacy.

The State contends that a lifelong GPS search of an individual classified
as a sexually dangerous predator is reasonable because, like a person who is on
probation or parole, a sexually dangerous predator has a diminished expectation

of privacy with respect to Fourth Amendment searches. See, e.g., Samson v.
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California, 547 U. S. 843, 852 (III) (126 SCt 2193, 165 LE2d 250) (2006)
(parolees who submit to suspicionless searches by parole officers or peace
officers “at any time” as a condition of their parole “have severely diminished
expectations of privacy by virtue of their status alone”’). However, the Supreme
Court cases cited by the State concern individuals who are still serving a
criminal sentence, either on probation or on parole. Those cases have no
application here to the extent that OCGA § 42-1-14 (e) specifically and
expressly authorizes a lifelong GPS search of individuals, like Park, who have
already served their entire sentences and are no longer on probation or parole,
via the attachment of an electronic monitoring device to their bodies.

It cannot be said that an individual who has completed the entirety of his
or her criminal sentence, including his or her parole and/or probation
requirements, would have the same diminished privacy expectations as an

individual who is still serving his or her sentence. In this regard, as we held in

Jones v. State, 282 Ga. 784 (653 SE2d 456) (2007), even individuals who have

pled guilty to a crime and who are serving a probated sentence, but who were
not given notice that warrantless searches would be included as a condition of

their probation, do not have a diminished expectation of privacy with respect to
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a search covered by the Fourth Amendment. See 1d. at 788. This 1s because a
defendant’s “status as a probationer, standing alone, cannot serve as a substitute
for a search warrant.” Id. Nor 1s a person who is on parole in the same position
as one who is no longer serving a sentence of any kind, as a parolee is still
actively serving his or her sentence for the crime or crimes that the person has

committed, whereas a free person, obviously, is not. See Morrissey v. Brewer,

408 U. S. 471, 477 (1) (92 SCt 2593, 33 LE2d 484) (1972) (“The essence of
parole is release from prison, before the completion of sentence, on the condition
that the prisoner abide by certain rules during the balance of the sentence.”)
(emphasis supplied).

We are also not persuaded by the State’s argument that an individual who
is classified as a sexually dangerous predator would have a diminished
expectation of privacy because that person is also subject to the civil regulatory
requirements that come along with the status of being a sexual offender. While
the registration requirements of OCGA § 42-1-12 reveal information such as the
convicted sex offender’s address and restrict certain areas where the offender
may be legally present — even after that individual is no longer serving a

sentence — this has nothing to do with State officials searching that individual
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by attaching a device to his body and constantly tracking that person’s
movements in order to look for evidence of a crime without a warrant. See
generally 1d.

The permanent application of a monitoring device and the collection of
data by the State about an individual’s whereabouts twenty-four hours a day,
seven days a week, through warrantless GPS monitoring for the rest of that
individual’s life, even after that person has served the entirety of his or her
criminal sentence, constitutes a significant intrusion upon the privacy of the

individual being monitored. See, e.g., United States v. Jones, 565 U. S. 400, 407

(132 SCt 945,181 LE2d 911) (2012) (Fourth Amendment jurisprudence, which
was tied to common law trespass until the latter half of the twentieth century,
was expanded to include an analysis of whether a violation occurred based on
government officers violating a person’s reasonable expectation of privacy.).
See also 1d. at 415 (Sotomayor, J., concurring) (“GPS monitoring generates a
precise, comprehensive record of a person’s public movements that reflects a
wealth of detail about her familial, political, professional, religious, and sexual
associations.”). Moreover, as discussed in further detail below, the purpose of

these searches is to collect evidence of potential criminal wrongdoing that can
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later be used against the individuals being searched. Based on the foregoing, we
must conclude that individuals who have completed their sentences do not have
a diminished expectation of privacy that would render their search by a GPS

monitoring device reasonable. See, e.g., Vernonia School Dist. 47J, supra, 515

U. S. at 653 (II) (““Where a search i1s undertaken by law enforcement officials to
discover evidence of criminal wrongdoing, this Court has said that
reasonableness generally requires the obtaining of a judicial warrant.”).

(11) Special needs searches.

Although individuals classified as sexually dangerous predators do not
have a diminished expectation of privacy after they have served the entirety of
their sentences, this does not end our inquiry, as we still must determine if the
GPS monitoring requirements of OCGA § 42-1-14 (e) may be proper as a
reasonable “special needs” search. In this regard,

[s]earch regimes where no warrant is ever required may be

reasonable where “‘special needs . . . make the warrant and

probable-cause requirement impracticable,”” Skinner, [supra,] 489

U. S.at619... (quoting Griffin v. Wisconsin, 483 U. S. 868, 873

(107 SCt 3164, 97 LE2d 709) (1987) (some internal quotation

marks omitted)), and where the “primary purpose” of the searches

is “[d]istinguishable from the general interest in crime control,”

Indianapolis v. Edmond, 531 U. S. 32, 44 (121 SCt 447, 148 LE2d
333) (2000).
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City of Los Angeles v. Patel, U.S.  (II) (A) (135 SCt 2443, 2452, 192

LE2d 435) (2015). See also Griffin v. Wisconsin, 483 U. S. 868, 873 (II) (A)

(107 SCt 3164, 97 LE2d 709) (1987) (Suspicionless searches may be proper
“when special needs, beyond the normal need for law enforcement, make the
warrant and probable-cause requirement impracticable.”) (citation and
punctuation omitted). Notably, the special needs doctrine is a “closely guarded”
exception to the warrant requirement that only applies to a limited “class of

permissible suspicionless searches.” (Citation and punctuation omitted.)

Ferguson v. City of Charleston, 532 U. S. 67, 80 (III) n.17 (121 SCt 1281, 149

LE2d 205)(2001). Indeed, in order for the special needs exception to apply, the
purpose advanced to justify the warrantless search must be “divorced from the
State’s general interest in law enforcement.” Id. at 79 (III).

When determining whether the purpose of the searches involved is
distinguishable from a general interest in crime control, we review the primary

purpose of the searches at the programmatic level (see Williams v. State, 293

Ga. 883, 891 (3) (b) (750 SE2d 355) (2013) (police checkpoints)), and must
“consider all the available evidence in order to determine the relevant primary

purpose.” Ferguson, supra, 532 U. S. at 81 (III). See also Nicholas v. Goord, 430
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F3d 652, 663 (2d Cir. 2005) (“We thus read Edmond and Ferguson to call for

the application of the special-needs test in cases involving suspicionless
searches, and to require that such searches serve as their immediate purpose an
objective distinct from the ordinary evidence gathering associated with crime
investigation.”). When it is determined that a special need exists, we must then
look to the reasonableness of the special needs search, which “is determined by
assessing, on the one hand, the degree to which it intrudes upon an individual’s
privacy and, on the other, the degree to which it is needed for the promotion of
legitimate governmental interests.” (Citation and punctuation omitted.) United

States v. Knights, 534 U. S. 112, 119 (122 SCt 587, 151 LE2d 497) (2001).

The State contends that the GPS monitoring of OCGA § 42-1-14 (e)
serves a primary purpose that is distinguishable from a general interest in crime
control, because the statute serves to prevent recidivism against minor victims
or dangerous sexual offenses rather than control criminal activity. See, e.g.,
Knights, 534 U. S. at 120. However, the plain language of OCGA § 42-1-14 (e)
reveals that this purpose is not “divorced from the State’s general interest in law
enforcement.” Ferguson, supra, 532 U. S. at 79 (III). Specifically, the statute

requires that the monitoring system involved be capable of “timely report[ing]
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or record[ing] a sexually dangerous predator’s presence near or within a crime
scene” without limitation to any type of crime. Id. at (¢) (2). Further, the location
information collected 1s immediately reported to law enforcement, and the
statute does not restrict law enforcement’s use of that information as evidence
that the monitored person committed a crime of any specific kind. While it is
true that the information collected through the use of worn GPS monitoring
devices does not only collect evidence that could be later used in a criminal
prosecution, the devices are still designed to immediately report evidence of
possible criminal activity to State authorities at all times without the need for a
search warrant based on probable cause.

The stark and unique fact that characterizes this case [as one that

does not meet the “special needs” exception] is that [the GPS

monitoring device is] designed to obtain evidence of criminal

conduct by [a person designated as a sexually dangerous predator]

that would be turned over to the police and that could be admissible

in subsequent criminal prosecutions.
Ferguson, supra, 532 U. S. at 85-86 (I1I). And while the State is correct that the

potential for recidivism among persons designated as sexually dangerous
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predators is a serious problem, ‘“the gravity of the threat alone cannot be
dispositive of questions concerning what means law enforcement officers may
employ to pursue a given purpose.”’ Id. at 86 (III) (quoting Edmond, 531 U. S.
at42-43). In other words, even if the primary purpose of the statute is to prevent
specific types of recidivism, because, under OCGA § 42-1-14’s design, that
purpose is not “divorced from the State’s general interest in law enforcement”
(Ferguson, supra, 532 U.S. at 79 (IIl)) the statute does not authorize a

permissible “special needs” search. Compare Vernonia Sch. Dist. 47]J, supra,

515 U. S. at 654 (III) (“Special needs” existed in the public school context to
justify suspicionless drug testing of student athletes, as policy was reasonable
to address possible drug use by children who were “committed to the temporary

custody of the State as schoolmaster.”); Nat. Treasury Employees Union v. Von

Raab, 489 U.S.656 (109 SCt 1384, 103 LE2d 685) (1989) (random drug testing
of federal customs officers who carry arms or are involved in drug interdiction
deemed reasonable).

Finally, even if we assume, arguendo, that the State’s general interest in
crime control and detection is distinguishable from the primary purpose of the

search authorized by OCGA § 42-1-14 (e), thereby meeting the requirements for
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a special need, the statute still fails to pass constitutional muster. When “special
needs”

are alleged in justification of a Fourth Amendment intrusion, courts
must [still] undertake a context-specific inquiry, examining closely
the competing private and public interests advanced by the parties.
See Von Raab, [supra,] 489 U. S. at 665-666; see also id., at 668.
As Skinner|[, supra,] stated: “In limited circumstances, where the
privacy interests implicated by the search are minimal, and where
an important governmental interest furthered by the intrusion would
be placed in jeopardy by a requirement of individualized suspicion,
a search may be reasonable despite the absence of such suspicion.”
489 U. S. at 624.

(Emphasis supplied.) Chandler v. Miller, 520 U. S. 305,314 (IT) (117 SCt 1295,

137 LE2d 513) (1997).

Here, as explained previously, the privacy interests are not minimal. See
Jones, supra, 565 U. S. at416 (Sotomayor, J., concurring) (“GPS monitoring —
by making available at a relatively low cost such a substantial quantum of
intimate information about any person whom the Government, in its unfettered
discretion, chooses to track — may alter the relationship between citizen and
government in a way that is inimical to democratic society.”) (citation and
punctuation omitted). OCGA § 42-1-14 (e) authorizes a twenty-four-hour-a-day,

seven-day-a-week, search of an individual who has already served his or her
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entire prison sentence that reveals constant information about that person’s
whereabouts for the remainder of that person’s life. Because the privacy
interests involved with respect to Fourth Amendment searches of the individuals
covered by OCGA § 42-1-14 (e) who are no longer serving any portion of their
sentences is by no means minimal, for that reason alone, the search authorized
by the statute cannot be classified as a reasonable “special needs” search. See
Chandler, supra, 520 U. S. at 314 (for special needs doctrine to be applicable,
privacy interests implicated in the search must be “minimal”).

3. Statutes authorizing a lifelong GPS search of persons classified as
sexually dangerous predators have passed constitutional muster in a few other
jurisdictions, but OCGA § 42-1-14 (e) is distinguishable from those statutory
schemes. For example, OCGA § 42-1-14 (e) does not include the GPS
monitoring of sexually dangerous predators as part of the offenders’ actual

sentences (see People v. Hallak, 310 Mich. App. 555 (873 NW2d 811) (2015),

rev’d in part on other grounds, 499 Mich. 879 (876 NW2d 523) (2016)
(Michigan statutes at issue specifically included lifetime GPS monitoring as part
of the sex offender’s actual sentence for the crime or crimes committed)). Nor

does OCGA § 42-1-14 (e) on its face allow for individuals classified as sexually
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dangerous predators to be removed from the GPS monitoring requirements at

any point after the classification has become final.® See N.C. Gen. Stat. §

¢ Once an individual’s classification as a sexually dangerous predator has
become final, OCGA § 42-1-14 does not, on its face, provide any method for
that individual to be removed from that category of offenders and reclassified
in a way that would relieve that person of wearing a GPS monitoring device “for
the remainder of his or her natural life.” Id. at (e). In this regard, the only
reclassification procedures in the statute appear in subsections (b) and (¢), which
provide:

(b) If the board determines that a sexual offender
should be classified as a Level II risk assessment
classification or as a sexually dangerous predator, the sexual
offender may petition the board to reevaluate his or her
classification. To file a petition for reevaluation, the sexual
offender shall be required to submit his or her written petition
for reevaluation to the board within 30 days from the date of
the letter notifying the sexual offender of his or her
classification. The sexual offender shall have 60 days from
the date of the notification letter to submit information as
provided in subsection (a) of this Code section in support of
the sexual offender’s petition for reevaluation. If the sexual
offender fails to submit the petition or supporting documents
within the time limits provided, the classification shall be
final. The board shall notify the sexual offender by first-class
mail of its decision on the petition for reevaluation of risk
assessment classification and shall send a copy of such
notification to the Georgia Bureau of Investigation, the
Department of Corrections, the Department of Community
Supervision, the sheriff of the county where the sexual
offender is registered, and the sentencing court, if applicable.

(c) A sexual offender who is classified by the board as
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14-208.43 (a) (North Carolina statute allows for sexual offenders to “file a
request for termination of [the] monitoring requirement . . . one year after the

offender: (1) has served his or her sentence for the offense for which the

a Level II risk assessment classification or as a sexually
dangerous predator may file a petition for judicial review of
his or her classification within 30 days of the date of the
notification letter or, if the sexual offender has requested
reevaluation pursuant to subsection (b) of this Code section,
within 30 days of the date of the letter denying the petition for
reevaluation. The petition for judicial review shall name the
board as defendant, and the petition shall be filed in the
superior court of the county where the offices of the board are
located. Within 30 days after service of the appeal on the
board, the board shall submit a summary of its findings to the
court and mail a copy, by first-class mail, to the sexual
offender. The findings of the board shall be considered
prima-facie evidence of the classification. The court shall also
consider any relevant evidence submitted, and such evidence
and documentation shall be mailed to the parties as well as
submitted to the court. The court may hold a hearing to
determine the issue of classification. The court may uphold
the classification of the board, or, if the court finds by a
preponderance of the evidence that the sexual offender is not
placed in the appropriate classification level, the court shall
place the sexual offender in the appropriate risk assessment
classification. The court’s determination shall be forwarded
by the clerk of the court to the board, the sexual offender, the
Georgia Bureau of Investigation, and the sheriff of the county
where the sexual offender is registered.
(Emphasis supplied.)
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satellite-based monitoring requirement was imposed, and (i1) has also completed
any period of probation, parole, or post-release supervision imposed as part of

the sentence™).” Instead, OCGA § 42-1-14 (e), on its face, simply allows for

”We reject the reasoning in Belleau v. Wall, 811 F3d 929, 937 (7th Cir.
2016), which concluded that sex offenders had a diminished expectation of
privacy and went on to note that the Wisconsin statute involved allowed sex
offenders subject to lifetime monitoring to “file a petition requesting termination
of lifetime tracking . . . 20 years after the date on which the period of lifetime
tracking began.” As we have concluded in Division 2 (b) (1), supra, individuals
classified as sexually dangerous predators who have served the entirety of their
criminal sentences do not have a diminished expectation of privacy with respect
to Fourth Amendment searches. See H. R. v. N. J. State Parole Bd., 2018 N.J.
Super. LEXIS 175 (Super. Ct. App. Div. Dec. 20, 2018) (“[W]e decline the
State’s suggestion that we follow Belleau, wherein both Judge Posner, writing
for the court, and Judge Flaum, concurring, concluded that GPS monitoring did
not violate the Fourth Amendment rights of a 72-year-old offender who had
long ago completed his sentence and was not on parole, but who was subject to
Megan’s-Law-typeregistration and disclosure. Judge Posner’s view that the loss
of privacy suffered under GPS monitoring is slight . . . is at odds with our [New
Jersey] Supreme Court’s assessment . . . that GPS monitoring substantially
diminishes individual privacy.”). See also Jones, supra, 565 U. S. at 415-416
(Sotomayor, J., concurring). We also are not persuaded that an opportunity to
be removed from GPS monitoring requirements through reclassification after 20
years would make reasonable a search of an individual who has no diminished
expectation of privacy after having served his or her entire sentence. See H. R.
v. N. J. State Parole Bd., supra (concluding that continuous GPS monitoring of
sex offender who had “completed his sentence and [was] not subject to
continuing parole supervision . . . [was] an unreasonable search” that did not
qualify as a proper “special needs” search in light of an individual’s right to be
free from unreasonable searches under the New Jersey State Constitution).
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warrantless searches of individuals — that these individuals must pay for® — to
find evidence of possible criminality for the rest of their lives, despite the fact
that they have completed serving their entire sentences and have had their
privacy rights restored. See OCGA § 42-1-14 (e) (3).

We find such searches to be patently unreasonable, and therefore conclude

that OCGA § 42-1-14 (e) is unconstitutional on its face to the extent that it

® While not necessarily directly connected to the reasonableness of the
actual search conducted through a GPS monitoring device, both the Wisconsin
and Georgia monitoring statutes contain terms that deal with a sex offender’s
responsibility to pay for the GPS monitoring device. Compare OCGA § 42-1-14
(e) with Wis. Stat. Ann. § 301.48. However, unlike OCGA § 42-1-14 (e), which
simply states that the monitored individual “shall pay the cost of such [GPS]
system,” Wis. Stat. Ann. § 301.48 provides a process for determining how much
the person being monitored “is able to pay.” (Emphasis supplied.) Wis. Stat.
Ann. § 301.48 (4) (a)-(d). The nature of Georgia’s monitoring statute could raise
issues in situations where an individual is financially unable to comply with the
requirement that he or she pay for the GPS monitoring device. For example, it
is unclear in the Georgia statute what would happen if an individual does not
pay for the GPS monitoring device, and the State has cited to no precedent for
making citizens pay for the State to search them. However, if the failure to pay
for the system resulted in the system being turned off due to an individual’s lack
of payment, for example, this would seem to raise a potential issue with regard
to whether that individual was “knowingly and without authority . . .
circumvent[ing] the operation of an electronic monitoring device” in violation
of OCGA § 16-7-29 (b). Similar issues with respect to potential criminal
tampering would seem to also be implicated if an individual failed to charge the
GPS monitoring device and it ran out of battery power or if the device were
damaged from being submerged underwater.
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authorizes such searches of individuals, like Park, who are no longer serving any
part of their sentences in order to find evidence of possible criminal conduct.

See, e.g., State v. Griffin, 818 SE2d 336 (N.C. Ct. App. 2018) (absent evidence

that satellite-based monitoring was effective, court-imposed 30-year satellite
monitoring of a sex offender that gave no chance for offender to be removed
from monitoring requirements violated Fourth Amendment and presented
privacy intrusion “greater than the intrusion imposed” by lifetime satellite based
monitoring “which [was] subject to periodic challenge and review” under North
Carolina law).

Judgment affirmed in part and reversed in part. Nahmias, P. J., Benham,

Blackwell, Boggs. Peterson, Bethel, Ellington, JJ., and Judge J. Wade Padgett

concur. Warren, J., disqualified.




BLACKWELL, Justice, concurring.

The General Assembly has determined as a matter of public policy that
requiring some sexual offenders to wear electronic monitoring devices linked
to a global positioning satellite system promotes public safety, and it enacted
OCGA § 42-1-14 (e) to put that policy into practice. The Court today decides
that subsection (e) is unconstitutional, and I concur fully in that decision, which
is driven largely by our obligation to faithfully apply the principles of law set

forth by the United States Supreme Court in Grady v. North Carolina, U.S.

(135 SCt 1368, 191 LE2d 459) (2015). 1 write separately, however, to
emphasize that our decision today does not foreclose other means by which the
General Assembly might put the same policy into practice.’

Our decision rests in significant part on the fact that subsection (e)

requires some sexual offenders to submit to electronic monitoring even after

? Tt also should be emphasized that nothing in our decision today precludes the enforcement
of other provisions of the Sexual Offender Registration Review Board Act, OCGA § 42-1-12 et seq.,
including its registration requirements (OCGA § 42-1-12 (f)) and its provisions limiting the places
to which certain sexual offenders may go (OCGA § 42-1-15).



they have completed the service of their sentences. But nothing in our decision
today precludes the General Assembly from authorizing life sentences for the
worst sexual offenders, and nothing in our decision prevents the General
Assembly from requiring a sentencing court in the worst cases to require GPS
monitoring as a condition of permitting a sexual offender to serve part of a life
sentence on probation. Indeed, Georgia law already provides that persons
convicted of forcible rape, felony aggravated child molestation, felony
aggravated sodomy, and aggravated sexual battery must be sentenced to either
imprisonment for life or imprisonment for a term of years followed by probation
for life. OCGA § 17-10-6.1 (b) (2). And Georgia law already provides that a
sentencing court may require as a condition of probation that an offender
“[w]ear a device capable of tracking the location of the probationer by means
including electronic surveillance or global positioning satellite systems.” OCGA
§ 42-8-35 (a) (14). Nothing in our decision today calls the constitutionality of
these sentencing laws into question. Likewise, nothing in our decision precludes
the General Assembly from considering whether the statutory requirement of

life sentences for certain sexual offenses ought to be extended to other offenses



and other offenders or whether GPS monitoring ought to be absolutely or
presumptively required in certain cases as a condition of probation.

To be sure, there are limits to this approach. For instance, statutes that
expose offenders to greater punishments can be constitutionally applied only
prospectively, and no criminal sentence can constitutionally impose cruel and
unusual punishment. But our decision today does not foreclose the possibility
that the General Assembly could (at least prospectively) authorize or require that
the worst sexual offenders be subjected to GPS monitoring for life as a
condition of a sentence of probation for life.'

I am authorized to state that Justice Boggs, Justice Bethel, and Judge J.

Wade Padgett join this concurring opinion.

' It may also be possible for the General Assembly to revise the Sexual Offender
Registration Review Board Act to provide constitutionally for the GPS monitoring of certain sexual
offenders. With respect to the potential rehabilitation of the Act, however, it is worth noting that
other serious constitutional concerns about the Act  separate and apart from the constitutional
problem that forms the basis of our decision today  have been raised in this and other cases. Our
decision expresses no opinion about whether those other concerns are well-founded.

3



Decided March 4, 2019.
OCGA § 42-1-14 (e); constitutionality. DeKalb Superior Court. Before

Judge Flake.

Robert H. Citronberg; Mark A. Yuracheck, for appellant.

Sherry Boston, District Attorney, Vincent J. Faucette, Anna G. Cross,

Assistant District Attorneys; Christopher M. Carr, Attorney General, Patricia B.

Attaway Burton, Deputy Attorney General, Paula K. Smith, Senior Assistant

Attorney General, Rebecca J. Dobras, Tina M. Piper, Assistant Attorneys

General, Sarah H. Warren, Solicitor-General, Andrew A. Pinson, Ross W.

Bergethon, Deputy Solicitors-General, for appellee.




EXHIBIT B



THE MICHIGAN PENAL CODE (EXCERPT)
Act 328 of 1931

750.520n Lifetime electronic monitoring.

Sec. 520n. (1) A person convicted under section 520b or 520c for criminal sexual conduct committed by an
individual 17 years old or older against an individual less than 13 years of age shall be sentenced to lifetime
electronic monitoring as provided under section 85 of the corrections code of 1953, 1953 PA 232, MCL
791.285.

(2) A person who has been sentenced under this chapter to lifetime electronic monitoring under section 85
of the corrections code of 1953, 1953 PA 232, MCL 791.285, who does any of the following is guilty of a
felony punishable by imprisonment for not more than 2 years or afine of not more than $2,000.00, or both:

(a) Intentionally removes, defaces, alters, destroys, or fails to maintain the electronic monitoring device in
working order.

(b) Fails to notify the department of corrections that the electronic monitoring device is damaged.

(c) Failsto reimburse the department of corrections or its agent for the cost of the monitoring.

(3) This section does not prohibit an individual from being charged with, convicted of, or punished for any
other violation of law that is committed by that individual while violating this section.

(4) A term of imprisonment imposed for a violation of this section may run consecutively to any term of
imprisonment imposed for another violation arising from the same transaction.

History: Add. 2006, Act 171, Eff. Aug. 28, 2006.
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CORRECTIONS CODE OF 1953 (EXCERPT)
Act 232 of 1953

791.285 Lifetime electronic monitoring program; establishment; implementation; manner of
wearing or carrying; reimbursement; definition.

Sec. 85. (1) The lifetime electronic monitoring program is established in the department. The lifetime
electronic monitoring program shall implement a system of monitoring individuals released from parole,
prison, or both parole and prison who are sentenced by the court to lifetime electronic monitoring. The
lifetime el ectronic monitoring program shall accomplish al of the following:

(a) By electronic means, track the movement and location of each individual from the time theindividual is
released on parole or from prison until the time of the individual's death.

(b) Develop methods by which the individual's movement and location may be determined, both in rea
time and recorded time, and recorded information retrieved upon request by the court or a law enforcement
agency.

(2) An individual who is sentenced to lifetime electronic monitoring shall wear or otherwise carry an
electronic monitoring device as determined by the department under the lifetime electronic monitoring
program in the manner prescribed by that program and shall reimburse the department or its agent for the
actual cost of electronically monitoring the individual.

(3) As used in this section, "electronic monitoring” means a device by which, through global positioning
system satellite or other means, an individual's movement and location are tracked and recorded.

History: Add. 2006, Act 172, Eff. Aug. 28, 2006.

Popular name: Department of Corrections Act
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EXHIBIT C



8§ 14-208.43. Request for termination of satellite-based monitoring requirement.

€)) An offender described by G.S. 14-208.40(a)(1) or G.S. 14-208.40(a)(3) who is
required to submit to satellite-based monitoring for the offender's life may file a request for
termination of monitoring requirement with the Post-Release Supervision and Parole
Commission. The request to terminate the satellite-based monitoring requirement and to
terminate the accompanying requirement of unsupervised probation may not be submitted until
at least one year after the offender: (i) has served his or her sentence for the offense for which
the satellite-based monitoring requirement was imposed, and (ii) has also completed any period
of probation, parole, or post-release supervision imposed as part of the sentence.

(b) Upon receipt of the request for termination, the Commission shall review
documentation contained in the offender’s file and the statewide registry to determine whether
the person has complied with the provisions of this Article. In addition, the Commission shall
conduct fingerprint-based state and federal criminal history record checks to determine whether
the person has been convicted of any additional reportable convictions.

(© If it is determined that the person has not received any additional reportable
convictions during the period of satellite-based monitoring and the person has substantially
complied with the provisions of this Article, the Commission may terminate the monitoring
requirement if the Commission finds that the person is not likely to pose a threat to the safety of
others.

(d) If it is determined that the person has received any additional reportable convictions
during the period of satellite-based monitoring or has not substantially complied with the
provisions of this Article, the Commission shall not order the termination of the monitoring
requirement.

(d1) Notwithstanding the provisions of this section, if the Commission is notified by the
Division of Adult Correction and Juvenile Justice of the Department of Public Safety that the
offender has been released, pursuant to G.S. 14-208.12A, from the requirement to register
under Part 2 of Article 27A of this Chapter, upon request of the offender, the Commission shall
order the termination of the monitoring requirement.

(e The Commission shall not consider any request to terminate a monitoring
requirement except as provided by this section. The Commission has no authority to consider
or terminate a monitoring requirement for an offender described in G.S. 14-208.40(a)(2).
(2006-247, s. 15(a); 2007-213, s. 11; 2007-484, s. 42(b); 2008-117, s. 18; 2011-145, s. 19.1(h);
2017-186, s. 2(2).)
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