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I. INTRODUCTION

The  Senate  Lien  Law  Study  Committee  was  created  pursuant  to  Senate 
Resolution 8 of  the 2007 Legislative Session and sponsored by Senator  Eric 
Johnson of the 1st Senate District.  The Senate Lien Law Study Committee (LL 
Study Committee) was authorized to review the current standing of Georgia’s lien 
laws, to examine their effectiveness, to discuss strengths and weaknesses, and 
to explore potential remedies to any possible deficiencies.  

The LL Study Committee was chaired by Senator Mitch Seabaugh of the 28th 

Senate district.  The following members served on the LL Study Committee:

 Senator Don Balfour of Gwinnett County;
 Senator Tim Golden of Lowndes County; 
 Senator Dan Weber of DeKalb County; and
 Senator John Wiles of Cobb County. 

The  LL Study  Committee  convened  on  five  occasions  in  Room  450  of  the 
Georgia State Capitol:

 Thursday, August 16, 2007;
 Tuesday, October 2, 2007;
 Thursday, November 8, 2007; 
 Tuesday, December 18, 2007; and
 Tuesday, January 8, 2008. 

The LL Study Committee did not seek to find a problem; to the contrary, the LL 
Study Committee convened to study whether problems with Georgia’s lien laws 
exist  or  whether  the  current  lien  filing  procedures  serve  as  an  effective 
compromise which generally  protects all  interested parties.   To effectuate this 
purpose,  the  members  of  the  LL  Study  Committee  appointed  an  Advisory 
Committee  which  was  charged  with  reviewing  Georgia’s  lien  laws  and  to 
determine, if any, applicable problems with the liens.  The Advisory Committee 
met under its own accord, set its own schedule, and debated its own agenda.  It 
determined  what  needed  to  be  reviewed  and  discussed.   The  Advisory 
Committee  made  reports  to  the  members  of  the  LL Study  Committee  of  its 
findings  and  conclusions,  recommendations,  and  suggestions  for  potential 
revisions to the law.  The members of the LL Study Committee reserved the right 
to accept or disagree with the Advisory Committee’s findings or suggestions.  

The Advisory Committee was facilitated by Mr. William Hopson, partner the with 
law firm Troutman Sanders LLP.  The following persons generously served on the 
Lien Law Advisory Committee:

William Hopson Troutman Sanders
Suzanne Williams Home Builders Association of Georgia 
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Mark Woodall Georgia Associated General Contractors
Charles Surasky Georgia Utility Contractors Association
Tom Leslie Georgia Engineering Alliance
Charolette Gattis Georgia Manufacturing Housing Association
Tim Kibler Georgia Association of Realtors
Barbara Lynn Howell Construction Suppliers Association
Bill Clark Georgia Trial Lawyers Association
Rick Alembik Georgia Trial Lawyers Association
Helen L. Sloat Nelson Mullins Riley and Scarborough
Chris Foster Atlanta Electrical Contractors Association
Niel H. Dawson Independent Electrical Contractors
Ronald Fennel America Subcontractors Association
Gordon Kenna Georgia Concrete Association
Mo Thrash Mortgage Bankers Association of Georgia
Steven L. Parks Georgia Highway Contractors Association
Vernon Thomas American Subcontractors Association
Brandi Shockley Walker Construction
John F. Guest Carson Guest
Christopher C. Mingledorff Moore Ingram Johnson & Steele
Chad Reed Lawfirm of Busch and Reed
Dan Hinkel Lien Expert
Dan Douglass Stites and Harbison, PLLC
Hal Meeks 
Frank Riggs Troutman Sanders, LLP
Terry Matthews Georgia Construction Aggregate Association
Boyd Pettit Boyd Pettit
Dayna J. Sondervan Georgia Lien Rights Coalition
Anne Infinger Governor’s Office of Consumer Affairs
David R. Hendrick ABC of Georgia 
Jeff Jernigan ABC of Georgia
Bill Anderson ABC of Georgia 
Chuck Bankston Construction Suppliers Association
David C. Moulds The Moulds Law Firm
Deron Hicks  Home Builders Association
Jim Busch Lawfirm of Busch and Reed
David Simons Construction Suppliers Association
Randy L. Foster Associated General Contractors
Bob Lopater Overhead Door Company of Atlanta
Haydon Stanley Fiveash Stanley, Inc.
Kamy Molavi Nelson Mullins Riley and Scarborough
Michael D. Culbertson Georgia Credit Union Affiliates
Mike Holiman Council of Superior Court Clerks
Tonya L. Griesbach Judicial Counsel of Georgia 
Patrise M. Perkins-Hooker Hollowell, Foster & Gepp, P.C.
Stephanie Carter Troutman Sanders Public Affairs Group LLC
Steve D. Neff Surveying and Marble Society of Georgia
Steve Jordan Georgia Real Estate Investors Association
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II. EXECUTIVE SUMMARY

The LL Study Committee was born out of concern for homeowners coupled with 
respect  to  private  enterprise.   Indeed,  there  are  frustrated  and  worried 
homeowners who have had liens filed against their real property despite the fact 
that these homeowners have paid in full for services rendered.  Conversely, there 
exist  disappointed,  hard-working  homebuilders,  subcontractors,  and  suppliers 
who have provided goods and services yet have received no payment.  

One of the goals of the LL Study Committee was to strengthen the understanding 
of  the  average  Georgia  citizen  regarding  liens  rights  and  procedures  and  to 
protect  individuals’  property  rights  of  their  homesteads.1  Additionally, it  was 
important for homeowners to understand how they can protect themselves from 
potentially  frivolous  liens  without  enduring  a  cumbersome,  lengthy,  and 
expensive process to remove these liens.2  

Lien rights are a not a product of traditional common law; they are the product of 
legislative intent and creation.3 

One of the primary issues regarding lien rights turns on the contractual principal 
of  privity  (or  lack  thereof)  between the  homeowner  and a  distant  supplier  or 
subcontractor.  Too often,  a  good  faith  homeowner  has  never  even  met  the 
person or been familiar with the entity which filed a lien against that property.  It is 
nothing short of a hassle when the property owner is a no-fault party to a lien-
filing.  

The LL Study Committee sought to establish a mechanism to force privity-lacking 
subcontractors  and  suppliers  to  enforce  a  lien  through  a  judicial  rendering; 
moreover, an expected outcome of  this study was to quicken the process to 
settle  payment  of  a lien.   Ultimately, sound policy should improve the overall 
standing of the homeowner and the preservation of his property rights.  

1 Georgia Mechanic’s and Materialman’s Lien Law may be found at O.C.G.A. §§ 44-14-361, et 
seq. 
2 In Georgia, lien laws were enacted in the early 1800s to provide protection for masons and 
carpenters. The statute has been modified a number of times since then and now extends to 
cover a wide variety of persons, including, among others, registered architects and engineers, 
lawyers,  contractors,  subcontractors,  materialmen,  suppliers  and  others  who  provide  labor, 
materials or services for the construction or improvement of real property.
3 Lien rights originate from England, and is not a product of American common law.  In the United 
States, lien rights have existed since Thomas Jefferson started construction of Washington, D.C. 
in 1791.  As the country grew and construction became increasingly vital to the growth of the 
nation,  the  various  states  enacted  mechanics’  lien  statutes  to  encourage  construction  while 
preventing  owners  from  “enjoying  the  labor  and  materials  furnished  by  others  without 
compensation.” 
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III. PERSPECTIVE AND DISCUSSION

The Advisory Committee met numerous times to discuss potential imperfections 
in Georgia’s lien laws.  During the first meeting, it was explained that liens are not 
a product of English common law, for lien claims are statutory creatures created 
by  each state’s legislatures  to provide security  for  laborers  and materialmen. 
Courts  have  traditionally  favored  property  owners  because  liens  are  a 
contradiction to traditional common law; strict interpretation has generally been 
applied.  Recent judicial decisions have begun to favor commercial interests by 
applying  a  broad,  remedial  interpretation  of  lien  laws.   Legislatures  have 
historically  drafted unenforceable,  vague,  or  conflicting lien laws which create 
chaos during the procedural process.  

The questions that should be addressed by policymakers include: why are there 
lien laws? Do some lien rights holders have more standing than others? Are 
there conflicting procedures for filing liens? 

Other comments included the idea that lien laws are difficult to understand by 
legislators and industry representatives alike, and this is with understanding that 
Georgia has a rather clean law as it  stands in relation to other states.4  Any 
changes to Georgia’s lien laws must be concise or the LL Study Committee risks 
losing support for any substantive changes.  Clarification of existing law should 
be the priority to erase ambiguities or vagueness.

Seventy-four  percent  of  liens  claimed  in  Georgia  stem  from  residential 
construction  while  62  percent  of  that  number  are  against  the  commercial 
homebuilder.  It is possible for homeowners to inherit “ghost liens” despite a title 
report showing clear title; moreover, homeowners rely upon title reports rather 
than  performing  their  own  investigations  or  relying  upon  the  advise  of  an 
attorney.  This makes the title reports very important or reinforces the need to 
ensure that deed records are correct.  

The Advisory Committee expressed that there were certain areas of interest to 
be discussed under the purview of their  charge.  The first  area of  interest is 
residential.   Some  states  have  special  lien  rules  for  residential  liens.   For 
example,  Kansas’  lien  rights  state  that  suppliers  must  provide  warning 
statements  to  homeowners  that  contain  a  list  of  duties  and  remedies  for 
homeowners to follow.  Does Georgia adequately define the term “residential” as 
it  applies to lien laws?  Is it  practical to include property owner rights in loan 
closing notifications? Should there be a contractor affidavit in closings?5 Should 
title standards be changed? Why does the contractor provide the bond when the 
developer sometimes does not provide payment?  

4 It was also mentioned that Georgia’s lien laws are generally favorably received by other states 
and are sometimes used as a model.  
5 It  was  noted  that  many  contractors  use  closing  proceeds  to  pay  the  subcontractors  and 
suppliers. 
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Homeowners  continue  to  possess  a  criminal  avenue  to  pursue  if  a  lien  is 
fraudulently filed.  Additionally, it was stated that notice of commencement rules 
can sometimes be a burden on commercial suppliers.  Education of consumers 
should be of primary concern.  There is no focus on education of property owners 
on rights and obligations under lien laws.  Georgia’s Right-to-Repair Act might be 
the best avenue to further protect homeowners.6  This law provides a right to 
repair  disclosure  obligation  which  allows  a  right  to  repair  before  litigation  is 
ensued.  

The second primary area of interest is statutory time periods.  It was noted that 
Georgia  utilizes  a  calendar  model  for  establishing  applicable  time  periods. 
Georgia requires a lien claimant to record the claim within 3 months of the last 
day of services provided; this can be confusing because not all months are of the 
same length.  Additionally, some states allow homeowners to file a response to a 
claim of lien to demand immediate legal action be initiated by the claimant or the 
claim of lien is lost.  In Georgia, a claim of lien must be acted upon within 12 
months from when the amount is due.  Further, there is fourteen days’ notice of 
suit requirement when proceeding to perfect the lien; such notice is due to the 
property owner.  

The third primary area of interest involves the preparation of lien claims.  What 
should be included on the claim itself?  Claims should include the amount and 
the due date.  The statutory form requires substantial compliance, but it should 
require absolute compliance.  

The fourth area of interest concerns the statutory lien claims form itself.  There 
was  discussion  that  the  form is  not  express  enough,  and  that  strict  scrutiny 
should be applied to ensure absolute compliance when filing a claim of lien.  

The fifth area of interest turned on improper lien claims; applying strict scrutiny 
should preclude claims that include the wrong address, were filed too late, or 
overstate  the amount  due.  In  Florida,  lien claimants lose all  lien rights  if  the 
amount due is knowingly overstated.  If such a lien is filed, the property owner 
may file an affidavit in response to the claim of lien with a citation to the incorrect 
information; the burden then shifts back to the claimant or he loses enforceability. 

Stale  claims  should  be  defective  on  their  face  and  judicially  unenforceable; 
should these lien claims have an expiration date requirement.  Lien waiver forms 
provide a presumption of payment that could be interpreted to waive lien rights 
even though no payment was made.  Satisfaction and Release of liens should 
require the signature of the lien claimant; moreover, there should be a required 
notice of payment or repayment of funds to join the release of lien.  Another area 
of interest regards the statutory procedure of commencing action; the 12 month 
delay is too long and burdensome.  There should be interim steps that could be 
taken  to  expedite  lien  claim  enforcement.   The  issue  of  credit  score  was 

6 Georgia’s Right-to-Repair Act is found at OCGA § 8-2-35, et seq.
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discussed;  it  can be diminished if  the lien claim remains on property  owners 
credit; there should be an express prohibition of the credit scoring agencies from 
decreasing score.  

The Advisory Committee facilitator appointed three subcommittees to examine 
these issues and questions: Residential; Statutory Time Periods; and Satisfaction 
and Release.  

Subsequent  Advisory  Committee  meetings  concerned  the  reports  of  the 
subcommittees and how far they had narrowed down the list of areas to review to 
determine  the  scope of  review.  The Satisfaction and Release subcommittee 
cautioned to take a slow approach to make changes and to avoid unnecessary 
changes; it further discussed the waiver and release of lien process noting that 
there are complications and loose ends and very little case law.  The existing lien 
law is  archaic  yet  understood by  commercial  practitioners.   There should  be 
greater clarity whether conditional or unconditional.  A suggestion was made to 
extend  the  time  to  make  it  60  days  instead  of  30  days  before  Affidavit  of 
Nonpayment must be filed in order to accommodate the cycle of payment.  All 
the other states have figured out a way to deal with it without the Affidavit of 
Nonpayment.   Regarding tenant improvements,  the question turns on what is 
lienable.  A lease for four years creates a usufruct;7 a lease for five or more years 
creates a leasehold interest which is lienable.8    Commonly, both the owner and 
the tenant are subject to the lien. 

The Statutory Time Period subcommittee discussed the issue involving 90 days 
versus three months to file a claim of lien.  Also, there is the issue of 7 days 
versus “at the time of filing” to send a copy of the lien to the property owner or 
contractor.  It should be considered whether sending to owner or contractor is 
sufficient since that may leave an owner without proper notice.  It was discussed 
that common law has shown that the date of the claim became due is the last 
date on the job; if liens were required to state as such, that would help eliminate 
issue of untimely liens.  Notice of commencement of action is allowed 14 days to 
file, and it was stated that this is difficult especially in Fulton County; it should be 
30  days.    Stale  liens  could  be  eliminated  if  lien  claims  have  an  express 
statement of when lien expires.  

The Residential Subcommittee recommended no changes except perhaps that 
there  should  exist  a  website  to  educate  consumers  about  liens.   This 
recommendation was made to determine whether lien imperfections would be 
dealt  with by the new General  and Residential  Contractors Licensing Board’s 
regulations.  It was stated that there is no incentive by consumers to be educated 

7 A usufruct  is  defined as a limited duration on the property  of  another, or  right  of  using an 
enjoying anything in which there is no property interest.  
8 There exists a rebuttable presumption based upon the intent of the parties. 
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about liens.  A website could be created containing information about lien rights 
in conjunction with the Governor’s Office of Consumer Affairs.9  
There was an opinion that the ambiguity as to how one perfects a lien when no 
action has  been  filed  in  a  court  needs  to  be  resolved  because  it  creates 
unnecessary litigation.  A claimant should not have to file a legal action solely to 
perfect a claim of lien when the claim is subject to a mandatory arbitration clause.

There  was  much  discussion  following  the  suggestions  made  by  the 
subcommittees.  Interior design professionals remained disappointed that they 
are not afforded the statutory right to lien on delinquent payment for services 
rendered.   It was noted that failure of inclusion of interior designers continues to 
keep the only remaining class of registered design professionals in Georgia from 
the lien rights statutes.10 

Additionally,  there  was  discussion  relating  to  Georgia’s  court  clerks  and 
applicable statutory forms,  filing fees for  liens and related documents.   Court 
clerks  request  that  the  their  organization  will  need  to  amend  the  Clerks 
Cooperative  Authority  Board  standards  to require  court  clerks  to index  the 
"Property Owner" and the "Lien Claimant" so that these instruments get into the 
chain of title.  This form is intended to be addressed to the lien claimant, but does 
not expressly inform the clerk, or the public, as to the correct party.  Clerks do not 
need to be attempting to assume the identity of the lien claimant. The form needs 
to clearly identify the Lien Claimant.  Regarding the form, it has a space to be 
signed by either the owner, the contractor, their agent or attorney.  Providing only 
a  signature  of  the  attorney  or  the  owner's  contractor  will  not  effectuate  the 
purpose.  The form needs to clearly identify the owner such as "Property Owner 
is:  [name  of  property  owner];”  adequately  listing  the  property  address  is 
beneficial, as well.  It was clarified that court clerks are not suggesting that the 
proposed law define what the court clerk should index; the Clerks Cooperative 
Authority Board standards will properly address that requirement.11

It  was further counter-argued that  the notion of referencing an address is not 
feasible.   Many  liens  do  not  have  an  address  because  they  are  for  new 
construction and an address has not yet been assigned by the county or city. 
There are many variables allowed in the liens that would not translate easily into 
directions for what to put on the proposed Notice of Contest; it would be more 
efficient  to  just  clearly  cross-reference  the  lien  itself.   Regarding  listing  the 
property owner and then the lien claimant, that might actually be useful to help 
the owner easily look up any applicable Notice of Contest. 

9 Representative from the Governor’s Office of Consumer Affairs stated that a website for home 
buyers is being created, and such information about lien rights would be welcomed addition.  
10 Interior designers’ request would cover interior designers for only the same services covered for 
architects and engineers where these services overlap.  It was further noted that when President 
Thomas Jefferson wrote the first lien laws he did it as an incentive for designers and builders of 
homes in the District of Columbia;  apparently he wanted to assure them that they would be paid 
for their labor on such a risky venture as creating a city in a swamp. 
11 The proposed revision does state that the court clerk must cross reference to the lien.
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Regarding filing fees for lien-related documents--from the clerks perspective--the 
recording fee issue may appear clear, but it is not.  Attorneys argue that each 
county assesses varying charges and fees for filing lien-related documents.  It 
was stated that when fees are discussed, clerks that charge $10 and $2 respond 
that the clerks charging $5 and $2 are incorrect; the clerks charging $5 and $2 
state that the clerks charging $10 and $2 are incorrect. Attorneys argue that the 
filing fees must be consistent regardless of what the codified cost may be.  The 
attorneys’ argument stems from when an attorney only has 14 days to obtain a 
case number from the court, prepare a notice of suit, and send the notice of suit 
to  be recorded,  the clerk then returns it  stating the wrong recording fee was 
accompanying the filing document.  Simply, there is confusion under the current 
system.  

The court  clerks  affirm that  the reason as to  the $4.50 versus $5.00 charge 
arises from the fact that court clerks charge $4.50 to file a lien, but they add $.50 
to that amount for the Clerk's Retirement Fund, as required by O.C.G.A. § 47-14-
51 (b); however, that statute only accounts for $4.50 of the fees.  The applicable 
fees come from two statutes; the second statute is O.C.G.A. §47-14-51, which 
adds 50 cents.  It was mentioned that citizens dealing with court clerks about 
lien-related document filings should be able to refer to one Code section that is 
easy to find and easy to present as authority for the fees to charge.  The lien 
statute that is being proposed can be revised to reference the other statutes from 
where the fees originate.  

It was further stated that title examiners in the various county deed rooms are the 
ones who routinely decide what gets set up on the title report; they should know 
to ignore most liens after seven years, whether satisfied or not, and federal tax 
liens after ten years.  Since materialman's liens are the only ones that expire in 
only one year, they sometimes get mistakenly set up as a problem when they 
have long ago expired.  The notice on the face of the lien is to help them along 
with anyone else looking at the lien.12  

The issue of  defining the term “action” was debated, as well.  The idea is to 
create a clear, express definition that attorneys and the public can rely on so they 
know exactly when they have to file a Notice of Commencement of Action to 
preserve lien rights.  The members of the Advisory Board had discussed this at 
length, and determined that the only times such a notice should be required is if 
there is  a lawsuit,  proof  of  claim in bankruptcy, or  a binding arbitration.  The 
definition was intended to be narrow rather than broad for clarity.  It was further 
argued that the phrase "any other action" might create litigation over its meaning. 
Some attorneys will try to argue that a non-binding arbitration or mediation falls 
into the category of "any other action," for example.  Adding this language to the 
definition simply begs the question of what "any other action" might be, and this 
12 It was suggested to refer to Title Standard 15.5, as “No Release of Lien Necessary” or in the 
alternative it may be called “No Court Proceeding Necessary.”
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will result in a lack of clarity and potential litigation.  It was further stated that the 
existing code lacks clarity already, and the idea of defining "any other action" with 
specificity was to add clarity.  It was also warned that defining “action” might give 
rise to malpractice lawsuits; as soon as someone loses their lien rights over this 
definition, someone will blame their attorney for not foreseeing what "any other 
action" might entail, and for not filing the required notice of commencement of 
action.

During the final meeting of the LL Study Committee, it was discussed that the 
effective date for proposed legislation be delayed to March 31, 2009, to enable 
members  during  the  2009  Legislative  Session  to  amend  any  necessary 
provisions if they prove to need altering.  There was substantial discussion as to 
defining  the  term  “action”  or  “any  other  action.”   Additionally,  there  was 
discussion  regarding  lien  discharge  bonds  and  transferring  lien  security  to 
another property.  Further, there was ample discussion regarding waivers.  It was 
questioned  whether  the  proposed  language  for  O.C.G.A.  §  14-44-366  will 
address the express concerns of the legal community; the questions turns on 
whether it is an actual waiver for it is inconsistent as to if the waiver applies to 
lien or bond rights.  It was stated that the proposed language should, when in 
effect,  waive  both  lien  and  bond  rights.   It  was  also  recommended that  the 
proposed  language  should  extend  the  window  of  time  for  Affidavit  of 
Nonpayment.  There was also discussion as to whether the term “submission” is 
an inaccurate reflection for the date of execution.  

IV. RECOMMENDATION OF PROPOSED LEGISLATION 

The LL Study Committee is pleased to submit language for consideration and 
adoption by the Georgia General  Assembly.  The language contained therein 
addresses the concerns and issues which were raised and debated by both the 
Advisory Committee and the members of the LL Study Committee. 13  

The three final reports of the Advisory Committee subcommittees are available 
for review in the Georgia Senate Research Office and will be included with the 
Final  Report  of  the LL Study Committee found online at  the Georgia Senate 
Research Office website.14  

The members of the LL Study Committee desire to express their gratitude for the 
hard work and many volunteer hours to Facilitator William Hopson, the members 
of  the  Advisory  Committee,  and  the  Chairs  of  the  Advisory  Committee 
subcommittees: Chad Reed, Jim Busch, and David R. Hendrick.

13 LC 38 0518. 
14 Georgia Senate Research Office website: 
http://www.legis.state.ga.us/legis/2007_08/senate/aboutsro.htm
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